I. Introduction
All jurisdictions supply corporations and their stakeholders with a number of legal tools to prevent or punish asset diversion by those, whether managers or dominant shareholders, who are in control. Fiduciary duties, disclosure provisions, shareholder approval requirements, liability suits, actions to have self-dealing transactions declared void, criminal sanctions and administrative intervention are available, often jointly, to protect the interests of minority shareholders and other stakeholders against insiders' opportunism.
As previous research has shown, these rules, doctrines and remedies are far from uniform across jurisdictions, leading to significant differences in the degree of investor protection that they provide. For instance, Djankov et al. have conducted a comparative study on the regulation of self-dealing based on answers to a questionnaire sent to lawyers from 72 countries. 1 The quest-able: on a scale from 0 to 1, scores range from 0.20 for Hungary to 0.93 for the UK. Looking at continental Europe, where dominant shareholders are much more commonly in control of listed corporations and where their selfdealing is thus more relevant to corporate governance, the study finds scores of 0.38, 0.28, and 0.39 for the three main countries (respectively France, Germany, and Italy) (Figure 1 ).
Without doubt, Djankov et al's paper has set a new standard for comparative spadework. With the objective of econometric analysis in mind, the level of functional comparison is necessarily crude. What little we know may also be distorted by an error of perspective that comparative corporate governance scholars risk making. It is in fact tempting to compare corporate laws by taking one benchmark jurisdiction, typically the US, and to assess the quality of other countries' corporate law systems depending on how much they replicate some prominent features of US law, such as for example Delaware Courts' emphasis on approval of self-dealing transactions by a majority of the minority shareholders. 2 This approach may provide a distorted picture of the effectiveness of other corporate laws, because it might fail to account for legal strategies and enforcement tools that, while unknown to the US corporate governance regime, allow countries to tackle self-dealing differently, but no less effectively than the US, or, in other words, to achieve functional as opposed to formal convergence. 3 This paper describes how three main continental European countries (France, Germany, and Italy) regulate dominant shareholders' self-dealing by looking at all the possible rules, doctrines and remedies available there. We focus on dominant shareholders', as opposed to managerial self-dealing, because it is a well-known fact that in the three countries we consider even the largest listed corporations have often dominant shareholders. 4 When this is the case, dominant shareholders are in the best position to monitor managers and prevent their opportunism, but they may abuse their power by extracting pecuniary private benefits of control in various ways. While managerial selfdealing and self-dealing by large shareholders overlap, there may sometimes be different legal instruments addressing the two.
Quite apart from outright theft, dominant shareholders can extract pecuniary private benefits, first of all, by entering into contracts with the corporation, whether directly or, more often, through other entities they control (relatedparty transactions). In continental Europe this is often done in the form of intra-group transactions. The dominant shareholder controls a number of companies, both listed and unlisted, and coordinates their businesses at varying degrees. She may have one company pooling cash from the whole group and allocating it according to the liquidity and investment needs of the various group entities. She may have one company providing accounting services to the whole group. She may also allow the whole group to reduce its tax burden by transferring profits from highly profitable companies to ones that ECFR 4/2007 495 3 This phenomenon might explain some coding mistakes in Djankov et al's recent study (supra note 1). For example, someone familiar with German or Austrian corporate law might notice that the sample transaction in their paper would qualify as a "concealed distribution" (infra section II.2). It is thus mysterious why the rescission variable is coded as 0 for the two countries. Although the authors have not disclosed their questionnaire, the variable definitions lend themselves to the conclusion that local correspondents were misled by questions aiming at an American-style duty-of-loyalty review. See also Lele & Siems, supra note 1, at 35-37 (finding that protection of minority shareholders against controlling ones is better developed in France and Germany, which are characterized by concentrated ownership, than in the US and the UK lose money via transfer-pricing. 5 While this kind of coordination may serve legitimate business purposes, each intra-group transaction provides an opportunity for minority shareholder expropriation, especially if it involves companies in which the dominant shareholder owns a different share of cashflow rights, such as one listed company and a wholly owned subsidiary. Dominant shareholders are often wealthy individuals or families, who might take up a direct role in the management of the companies they control. When this is the case, the shareholders in control, like managers in publicly held companies, might extract private benefits in the form of above-market compensation packages or through perquisites. Following Johnson et al., we use the term "tunneling" to refer to all kinds of transfers of resources out of a company to a dominant shareholder (or a coalition of shareholders jointly dominating the firm). 6 Further, dominant shareholders can enrich themselves at the expense of minority shareholders by having the corporation approve transactions that, while not involving any sale or purchase by the company, dilute minority shareholders' interests (stock dilution). This is done through mergers with entities also controlled by the dominant shareholders, or by issuing watered stock in their or their associates' favor or by having the corporation buy back their shares at an inflated price.
Since in all of the above cases the dominant shareholder is, personally or through a controlled entity or an associate, on the other side of the relevant transactions with the corporation, we categorize all of these transactions as self-dealing. )). However, we think that self-dealing as we have defined it covers a sufficiently broad array of opportunistic behavior to provide an accurate picture of how the laws constrain dominant shareholders' opportunism in the three sample countries.
To avoid the perspective error we highlighted above, we have adopted a "domestic" point of view for each of the three sample jurisdictions and drawn up a sort of checklist of rules, doctrines, remedies and provisions that a local practitioner would have to consider in providing advice on a selfdealing transaction by a dominant shareholder and in highlighting legal risks attaching to them.
Our checklist includes: (a) rules specifying whether and how the company may enter into some transactions or take some resolutions; (b) general standards and doctrines that constrain managers' and dominant shareholders' behavior; (c) remedies and actions that a legal system supplies to private parties so as to react to self-dealing transactions; (d) criminal sanctions against selfdealing. Problems of stock dilution are addressed by various sets of mainly rule-based strategies in all three countries, which we address separately in section V.
Our purpose here is simply to provide a complete picture of the variety of available legal tools in the three countries, rather than engaging in an in-depth analysis of each or any of them. Unless otherwise indicated, our description below focuses on public companies (Société anonyme or SA, Aktiengesellschaft or AG, and Società per azioni or Spa). Private limited companies (Société à responsabilité limitée or SARL, Gesellschaft mit beschränkter Haftung or GmbH; società a responsabilità limitata or Srl) typically pose a different set of problems, as minority shareholders are not subject to collective action problems, there are fewer limitations on suits, and because self-dealing is even sometimes an issue addressed in the company's charter.
Of course, the doctrines and remedies we describe are familiar enough to corporate lawyers and legal scholars from the respective countries. This is apparently less true for many economists researching at the intersection of law and finance, and many Anglophone legal scholars engaged in the comparative discussion. Our purpose is to make the wider range of doctrines available in continental Europe more familiar to these audiences, and, in doing so, to highlight core problems of enforcement which appear to interfere with the workings of legal strategies against self-dealing. Our overview shows that all three countries provide a large array of doctrines and remedies against selfdealing. Some of them are different from those familiar to English-speaking scholars and have received little attention in the comparative debate, such as the German prohibition against concealed distributions or the role of minority shareholders in the prosecution of abus de biens sociaux in France.
Regarding enforcement, we highlight the importance of nullification suits in all three countries, whereas liability suits remain rare compared to the US, which may be due to certain aspects of continental European procedural law
The paper proceeds as follows: Section II discusses legal strategies against tunneling, including both ex ante rules and ex post standards, i.e. the doctrines available in the three countries. Section III investigates remedies. We particularly focus on how minority shareholders may challenge a transaction initiated by a large shareholder, and what impediments there may be. Section IV discusses possible consequences under criminal law. Section V discusses rules and standards against stock dilution. Section VI concludes.
II. Legal strategies against tunneling
Legal systems may use a variety of strategies to police tunneling, which basically fall into three groups. First, potentially dangerous transactions may require ex ante approval or ex post ratification, e.g. by disinterested directors or shareholders. Second, transactions may be reviewed by a court ex post in the light of a certain standard of conduct. And third, potentially problematic transactions may be subjected to a disclosure requirement, so as to facilitate the ex post evaluation of the firm's position by minority investors. 
Rules on how to enter into self-dealing transactions
Legal systems often impose procedural requirements as a condition to a selfdealing transaction's validity or anyhow encourage companies to follow a given procedure by making it harder for plaintiffs to challenge procedurally fair transactions. In France, all transactions concerning an SA in which a director or, since 2001, a shareholder with more than 10 percent of the voting rights 9 , or the company controlling such shareholder, has a direct or indirect interest must be authorized ex ante by the board of directors and ratified by the annual shareholder meeting, following a special report by the statutory auditors (commissaires aux comptes). 10 The interested party must inform the board of directors about the considered transaction 11 and abstain from voting both within the board and at the shareholders meeting.
12 However, these rules do not apply to "current transactions entered into at normal conditions", which only have to be disclosed by the interested party to the chair- man of the board, who must then provide a list of such transactions to the board and to the statutory auditors.
13
French law also prohibits some forms of self-dealing which are deemed to be too dangerous. This is the case of loans to managers or directors or guarantees for their benefit.
14 However, loans to shareholders, whether individuals or legal entities, are not prohibited.
In Italy, directors have to disclose to other board members and to the members of the board of auditors 15 any direct or indirect interest they have in any transaction. An indirect interest may well be deemed to exist whenever a dominant shareholder having an interest in a transaction also has influence over a director, 16 e.g. because the director is also an employee of the parent company ultimately controlled by the dominant shareholder. When it is the CEO or another executive director who has an interest (direct or indirect) in a transaction that she would have the power to decide on, she has to abstain and request for a board resolution on the transaction. Further, whenever the board decides on a transaction for which an interest has been disclosed or should have been disclosed, it has to provide adequate reasons for entering into the transaction and why the transaction is advantageous to the corporation. 17 In Germany, while the management board of an AG normally has the authority to enter into contracts on behalf of the company, this is not the case in dealings with any of the board members. The supervisory board represents the company vis-à-vis them. 18 There are no procedural rules comparable to the French ones addressing transactions with other related parties. 19 The courts have been relatively restrictive in their interpretation of the provision described above, and have typically not applied it to other self-dealing situations by analogy (with the exception of cases of "economic identity" between the director and a third party). For example, one court of appeals refused to apply the provision to a situation where one company's director held a significant stake in another firm to which he granted a loan in his capacity as a director of the former. 20 
Standards: shareholder duties
In all three jurisdictions, standards are in place that restrict directors' ability to manage the company in the interest of dominant shareholders alone and the ability of dominant shareholders to exercise control powers to the detriment of other shareholders. First, legal scholars and courts hold that directors in all countries owe their company a duty of loyalty that require them to disregard or even oppose dominant shareholders' attempts to selfdeal. 21 Second, whether implicitly or explicitly, the three countries grant shareholders a right to be treated equally by the corporation, which might prevent it from granting unjustified benefits to its dominant shareholders.
22
Further, German courts have held that shareholders hold a duty of loyalty to each other. For example, in the seminal Linotype case of 1988, the 96 percent corporate shareholder of an AG had initiated a shareholder resolution to dissolve the firm in order to integrate its profitable business into its own. The Federal Supreme Court nullified that resolution, because it found that the majority shareholder had violated its duty of loyalty by using its voting right to obtain a special advantage to the detriment of the minority. 23 France and Italy provide for "abuse of majority powers" (abus de majorité in France; abuso della maggioranza in Italy) doctrines that restrict majority shareholders' freedom to vote as they wish at general meetings. In fact, they may not exercise their voting rights in such a way as to pursue their own selfinterest (and not the company's) to the detriment of fellow shareholders. 24 In France, case law considers that there is an abuse of majority if a majority shareholder votes against the "corporate interest" of the company, in order to pursue her own personal interest and to detriment of the minority shareholders. 25 Additionally, § 117 I of the German AktG provides that a person using her influence on the company to instruct members of the supervisory or management board to act to the detriment of the firm or its shareholders will be liable for damages resulting from this conduct. vided an exemption for those cases where a shareholder had used its voting power in the shareholder meeting to instruct the company's representatives. 26 Currently, exemptions apply only when the company is part of a contractual group or when it has been integrated into its 100 % parent firm under § 319 AktG. 27 
Prohibition against concealed distributions to shareholders
German law also deals with self-dealing between the dominant shareholder and the corporation by qualifying such transactions, whenever its economic terms are unfair to the corporation, as concealed distributions. § 57 AktG provides that capital contributions may not be repaid to shareholders. During the life of the company, only accounting profits may be distributed among them. 28 It may surprise that a doctrine related to legal capital, which is under attack as an inefficient mechanism of creditor (and not shareholder) protection, 29 might serve a useful purpose for the protection of minority shareholders. However, the basic idea of the doctrine, which has a long pedigree in case law going back to the 1920s, is quite simple: whenever a corporation enters into a transaction with a shareholder (or a related party) on unfavorable terms, this constitutes a de facto distribution to that shareholder. In an AG, such a transaction is illegal irrespective of how much equity capital the company actually has, since all distributions must take the form of a dividend. No such doctrine has received any considerable attention in Italy 31 or in France. 32 In both countries, like in Germany, though, in line with the Second directive, special rules on share buy-backs are in place. 
Rules and standards against disadvantageous transactions in corporate groups
German law is known for its special rules on corporate groups that were introduced in the 1965 reform. It distinguishes between contractual groups and de facto groups. A contractual group is created by a control agreement, under which instructions to the controlled firm become permissible even if they are to the benefit of the controller or other firms within the group. 34 Hence, the creation of a contractual group -which is normally motivated by tax considerations -is an issue of stock dilution akin to a parent-subsidiary merger, which is why we discuss it in section V.2.
By contrast, an AG may be subject to the law on de facto groups without an agreement by virtue of being under the control of a controlling undertaking. Group law does not apply if the controller is not an undertaking, the definition of which is not entirely clear. 35 Individuals who are not as such engaged in business are not included in the definition. However, the controlling undertaking need not be another corporation.
In a de facto group, the controlling undertaking may not instruct a controlled firm to enter into disadvantageous transactions unless any disadvantages are compensated for; the compensation must be determined in the same financial year at the latest. 36 The management board of the controlled company is required to prepare a report on relations with other group firms within the first three months of the year, in which all intra-group transactions of the firm are described and compensation received is discussed. This "dependency report" (Abhängigkeitsbericht) must be audited by the statutory auditor and the supervisory board, which reports to the shareholder meeting. 37 The requirements for the appointment of a special auditor are relaxed if the statutory auditor or the supervisory board found irregularities or if the management board itself declares that disadvantageous transactions were not compensated for. 38 Notably, the requirements for derivative suits by the shareholders of the controlled entity are relaxed in corporate groups. 39 At least since the 1980s, Italian legal scholars have pointed out that the harm caused by one single intra-group transaction might find compensation in other transactions or group relationships, whether past or future (the socalled "teoria dei vantaggi compensativi" or theory of compensatory group advantages). 40 Courts have tended to uphold such a theory in the last two decades. 41 Mainly following such scholarly and case-law developments, the 2003 corporate law reform has for the first time provided for specific rules on integrated groups and intra-group transactions, basically recognizing that controlled companies can be managed as a division of a group-integrated business. At the same time, it introduced procedural rules to be followed in intra-group transactions, together with an obscure standard for the ex post review of the overall fairness of managerial decisions within the group to minority shareholders and creditors. On the one hand, subsidiaries have to provide an "analytical justification" of transactions that are entered into under the influence of the parent company, by specifying the reasons and the interests that have been considered in deciding to enter into them. Further, account of such transactions must be given in the annual report. On the other hand, minority shareholders of subsidiary corporations can sue the parent company and its directors for pro rata damages suffered qua shareholders if the parent, according to the convoluted wording of a new Civil Code provision, "in carrying out its activity of management and co-ordination of the group, acts in its own or others' business interests in violation of the principles of correct company and business management". However, the parent "shall not be held liable when the damage is lacking in light of the overall results of the management and co-ordination activity or when the damage has been entirely eliminated, possibly through transactions specifically aimed at such purpose."
42
In France, a few special rules on intra-group transactions apply, but no general or partial regime like in Germany and in Italy can be found in the statutes. For instance, the law allows loans to directors that are legal entities, while it prohibits them when granted to directors who are natural persons. 43 Further, a special provision allows cash pooling within groups, which otherwise would be prohibited by banking laws to businesses other than banks.
44
While there are no other special rules that allow treating intra-group transactions less severely than other forms of self-dealings who are natural persons, within the context of criminal law, French courts have developed the Rozenblum doctrine that allows a "group defense." 
Disclosure of related-party transactions
The three countries also provide for "per se" disclosure of self-dealing transactions, i.e. quite apart from the procedural rules that have to be followed in order to enter into them. Following EC provisions on annual accounts, Italian, German and French accounting rules require that individual annual accounts contain a separate indication of credits toward and shares held in affiliated undertakings 46 and undertakings with which the company is linked 
Summary
While the basic framework of legal strategies against self-dealing is quite similar in the three jurisdictions, there are some notable differences. The law is quite similar regarding disclosure requirements, which have been implemented under the influence of EC law and International Financial Reporting Standards (section II.5.), and the general standard of conduct for large shareholders (section II.2.). However, France and Italy rely on ex ante approval requirements to a larger degree than Germany (section II.1.). Germany, on the other hand, has an additional standard of conduct in the guise of the doctrine of "concealed distributions" (section II.3.). Furthermore, Germany and Italy have an additional level of detailed provisions addressing corporate groups, which combine a standard-based approach and reporting requirements (section II.4.).
III. Remedies against tunneling
Legal strategies against tunneling are of course pointless without appropriate remedies and enforcement mechanisms. Besides liability suits as the remedy most obvious to Anglophone readers, we consider suits to nullify conflicted transactions and shareholder resolutions. We also describe other minority rights that may facilitate suits or give bargaining power to minority shareholders.
Liability suits
While in France individual shareholders have traditionally been able to sue directors on behalf of the corporation (action sociale ut singuli), 53 at least until recently this has been far more difficult in Germany and especially in Italy. Before 2005, in German AGs only a shareholder holding 5 % or at least an amount of shares corresponding to € 500.000 in par value could petition a court to appoint a representative to bring a suit on behalf of the company if the shareholder meeting had decided not to authorize a liability suit. 54 Under the new provisions, a 1 percent or a € 100,000 holding (again in par value) is enough, 55 while a special "lawsuit admission procedure" (Klagezulassungsverfahren) was introduced to screen out abusive suits. Among other things, plaintiff shareholders must show that the firm failed to bring a suit within a reasonable period upon a demand by shareholders. The court must then decide whether there are indications that the company suffered damages from dishonesty or from serious violations of the law or the charter, and whether a suit would be contrary to the preponderating interest of the company. The requirements for derivative suits are easier to meet under the law of corporate groups. 57 In a de facto group, the controlling entity is liable to the controlled corporation if it instructed the controlled entity to enter into a disadvantageous transaction without providing compensation by the end of the fiscal year or granting a legal title to claim compensation. Managers of the controlling entity are jointly and severally liable. 58 Other than in the case of regular derivative suits against managers, such a suit may be brought by any individual shareholder, without a specific percentage limit. The law also limits the possibility of settlements. 59 Members of the management and supervisory boards of the controlled corporation may also be liable.
60
In Italy, derivative suits were first allowed in 1998 for listed companies only, and standing to sue was granted to shareholders owning at least 5 percent of the shares (2.5 percent since 2006; bylaws can provide for a lower threshold). The 2003 corporate law reform made derivative suits available to shareholders in unlisted corporations, but restricted it to those owning at least 20 percent of the shares (bylaws can provide for a lower threshold or for a higher one, up to one third of the shares).
61 Similar to Germany, individual shareholders of subsidiaries in a group have a special action for damages suffered pro rata qua shareholders in case of group mismanagement.
62
As a consequence of the threshold for standing to sue in derivative suits 63 and other hurdles to shareholder litigation, 64 in Germany and Italy liability suits against directors have always been rare (even in the case of corporate groups). Most often, they were brought by the company after a change in control or by the bankruptcy trustee after the company had gone bankrupt. One should note, however, that even in France derivative suits have been fairly rare, 65 likely due to the absence of the procedural rules (on discovery, legal fees, and pleading) that are needed for a plaintiff bar to prosper. 66 Among these, the ban on contingency fees has often been identified as a main hurdle to shareholder litigation. 67 While France still retains the ban, Germany is in the process of allowing contingency fees and Italy has recently done so.
68 It remains to be seen whether these prospective or recent changes in German and Italian laws will spur shareholder suits.
Furthermore, with the exception of the German and Italian laws of corporate groups described before, derivative suits against shareholders are not normally admissible. 69 However, under Italian and French laws, liability suits can be brought not only against directors formally elected, but also toward anyone de facto managing the company by exercising powers that are typical of a director, like presiding over board meetings, individually making the main company's decisions, and so on. 70 Typically, this can be the case of a 71 Other than that, the widely held view among Italian legal scholars is that, outside the context of groups, 72 majority shareholders are not liable for damages stemming from the latter's behavior qua shareholders, such as for voting in favor of shareholder meeting resolutions harming minority shareholders. 73 Further, if the dominant shareholder's behavior has harmed the corporation, a court would deny minority shareholders' standing to sue derivatively, because, other than when the law so explicitly provides, derivative actions can only be brought by creditors, and shareholders as such are held to be no creditors of their corporations. 74 On its face, French law is friendlier to minority shareholders than Italy's. The controlling shareholder can be held liable towards the minority shareholder if she acted with the intention to harm (intention de nuire). 75 The standard, however, is very demanding and plaintiff shareholders seldom win such cases.
Shareholders in all the three countries can also sue directors if they suffer damage qua individuals or qua investors as opposed to qua shareholders, although only under special circumstances in France and Germany. This is especially the case in the event of securities fraud, which might also take place by omitting to inform the public, or by providing false information, on selfdealing transactions. However, while in Italy negligence is enough to hold directors liable, 76 for a direct claim against a director German law requires to establish either the violation of a protective statute, such as a provision of criminal law, or proof of intent. 77 Similarly, in France directors and managers can be held liable for such damages only within a criminal proceeding because under civil law, except in rare circumstances, only the company itself can be sued for false or omitted information. 78 Finally, in the context of corporate law, the German law on de facto groups explicitly stipulates that the controlling entity is directly liable to minority shareholders if these incurred an individual damage that does not just reflect a lower share value because of a damage to the company. 79 In France, in the case of an insolvent company, a de jure or de facto director or manager can be held liable, partially or totally, for the debts of a company subject to a liquidation procedure (obligations aux dettes), if the insolvency results, inter alia, from the fact that she used the assets of the company as her own, 80 abused corporate assets for her own interest, 81 or misappropriated all or part of the debtor's assets. 82 Further, a de jure or de facto manager can be subject to personal bankruptcy (faillite personnelle) for having misappropriated all or part of the company's assets. 83 In Italy, bankruptcy trustees may sue directors and de facto directors and managers for damages stemming from violation of their duties toward the corporation and/or toward creditors. 84 Similarly, in Germany directors are liable in tort if they (culpably) fail to file for bankruptcy when the company is insolvent or overindebted. Of course, the proceeds from all such suits will be distributed, together with the proceeds from liquidation and other suits, first among creditors and then, if these are paid in full, to shareholders pro rata. 86 In Germany and Italy creditors with claims resulting from a transaction after the time when directors would have been required to file for bankruptcy have a claim to full compensation against directors, which they must pursue on their own. 87 
Appointment of a special auditor
French law provides that shareholders representing at least 5 percent of the capital (10 percent until a 2001 reform) may, after having submitted a written question and received an unsatisfactory explanation, petition the court for the appointment of a business expert (expert de gestion) in order to gather information about business decisions. 88 Since these business decisions can sometimes be motivated by directors' self-interest, appointment of a business expert can help uncover self dealing. Using this procedure is convenient for the minority shareholder since the judge can oblige the company to pay for the expert's compensation, which is not the case for the generally applicable procedure providing for the appointment of a pre-trial court expert (so-called expertise in futurum). 89 Italian law grants minority shareholders a similar right, but where serious irregularities in the company's management are found, the court may take further measures, such as convening the general meeting or even removing the directors.
90
In Germany, AG shareholders holding 1 % or an amount corresponding to € 100.000 of legal capital (down from 10 percent/€ 1,000.000 before the 2005 reform 91 ) may petition the court to appoint a special auditor. 92 In a de facto group, there is no such threshold. Any individual shareholder may petition a court to appoint a special auditor if the statutory auditor or the supervisory board found irregularities, or if the management board itself declares that disadvantageous transactions were not compensated for. 93 The purpose of the special audit is to bring to light evidence that might help in a potential suit against board members. 
Nullification of shareholder and board meeting resolutions
In all three jurisdictions, shareholders have the right to challenge in court the validity of shareholder resolutions, if they violate the company's bylaws or the law. 95 Voting behavior violating either rules or standards of conduct for shareholders (such as the duty of loyalty in Germany or the "abuse of majority" prohibition in France and Italy) is considered a violation of the law and may result in nullification.
Challenges to the validity of shareholder resolutions have traditionally been used as a shareholder remedy in Italy and Germany, because it is an effective bargaining tool against the company and its dominant shareholders. In fact, thanks to the possibility of obtaining a court order requiring directors not to execute the transaction, shareholders might block important transactions.
96
Of course, it is often alleged that the power to block transactions also allows minority shareholders to blackmail companies into lucrative settlement agreements. That explains why in 2003 Italy amended the relevant Code provisions so as to reduce minority shareholders' bargaining power vis-à-vis the company. Among other changes, 97 it restricted standing to sue to shareholders representing at least 5 percent or 0.1 percent of the shares (for non- listed and listed companies respectively). 98 Shareholders representing a lower fraction of shares may only sue the company for damages suffered as a consequence of the resolution's illegality. 99 But they may do so only within 90 days from the general meeting.
100
To the same end, Germany recently introduced a so-called "clearance procedure" (Freigabeverfahren), which allows the court to allow an increase or reduction of capital or an agreement to enter a contractual group to proceed if the suit is patently baseless, or if the alleged violations of the law are less onerous to the firm and its shareholders than the disadvantage of the transaction grounding to a halt. 101 Unlike Italy, Germany did not go in the direction of requiring a minimum ownership threshold for challenges of shareholder resolutions. In France, there are no restrictions to standing to sue either.
Of course, the relevance of nullification suits as remedies against self-dealing by large shareholders hinges on the requirement of a shareholder vote on the particular self-dealing transaction. Generally, the number of decisions that must be submitted to the shareholder meeting by law is said to be greater in continental Europe than in the US. 102 However, this may still not be enough to enable minority shareholders to tackle self-dealing in all cases. Typically, only major reconfigurations of the corporate structure must be subject to a vote, including mergers and demergers. However, the well-known German Holzmüller doctrine illustrates important limitations. Under a seminal case decided by the German BGH in 1982 103 , a shareholder vote is required if a sale touches upon the core of the company's business. 104 The doctrine was apparently narrowed by the BGH in the Gelatine 105 decision of 2004. While the precise extent of the Holzmüller doctrine is still not entirely clear, 106 the number of cases submitted to the shareholder meeting may be dwindling down as a result of Gelatine.
If shareholders lack standing to sue in order to tackle a self-dealing transaction, they may resort to what one of us has elsewhere dubbed as "ostensible" shareholder litigation, that is, suits by which shareholders, "lacking the standing to ask a court to judge the specific behavior that purportedly harmed them, … challenge other courses of action or decisions," 107 thus hoping "to strengthen their bargaining position against insiders."
108 For example, minority shareholders may attempt to nullify the annual "discharge" (Entlastung, quitus) of directors, which is of only very limited legal significance, 109 or they may seek to nullify the shareholder meeting's approval of the firm's annual accounts. 110 Shareholders may also have standing to sue in order to obtain nullification of a company's board resolutions. This is the case in France with respect to selfdealing transactions for which the ex ante authorization of the board of directors was not obtained, 111 whereas in Italy minority shareholders may not challenge the validity of board resolutions taken in violation of the similar Italian rules on directors' interests: only dissenting directors and the board 
Nullification of conflict of interest transactions
Under Italian law, if the person acting in the name of the corporation in a selfdealing transaction can be deemed to have a conflict of interest herself, possibly for her relationship with the dominant shareholder, then the transaction is voidable according to general agency law principles. The same is true if a board resolution is taken with no prior disclosure of a director's direct or indirect interest 114 or by her vote or without motivation, provided that the transaction is harmful to the corporation. However, in either case only the corporation itself has standing to sue, so that cases of this kind are usually brought in two cases. First, such suits may be brought opportunistically, to renege on a company's obligations, for instance when it had accepted to become the guarantor of a related company's debt toward a bank. Second, bankruptcy trustees may bring such suits in order to disallow a claim.
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In France, self-dealing transactions are voidable if they were not subject to a vote by the board of directors and they have a detrimental effect on the company, 116 or if the interested shareholder or director exercised her vote at the board of directors' meeting authorizing them, no matter whether the contract would have been authorized without her vote. 117 In both cases, the action can be brought by the company itself or by a shareholder acting individually. Similarly, under German civil law, a contract may be voidable under principles of agency law if the agent colludes with a third party and abuses her power to the detriment of her principal. 118 Furthermore, in cases where a board member lacked the authority to bind the firm (see supra section II.1.), the transaction is void.
Finally, if the company goes bankrupt, the bankruptcy trustee may challenge self-dealing transactions by invoking fraudulent conveyance provisions. Provided that such transactions have been entered into in the proximity of insolvency, the court can declare them without effect. 119 At least in Germany, the practical significance of fraudulent conveyance provisions with respect to self-dealing transactions in corporations is dwarfed by the concealed distributions doctrine (which will also apply to the same cases), 120 as vulnerability periods for fraudulent conveyance are very short except in cases of intentional hindrance of creditors 121 or transactions without consideration. 
Summary
Our results regarding remedies are probably not new to continental European scholars, but they are of interest for the comparative debate: first, liability suits remain rare for reasons that may rather be due to aspects procedural (the vulnerability period is 18 months prior to the opening of the bankruptcy proceedings for all transactions other than gratuitous ones, for which the vulnerability period can be up to two years). In Italy, intra-group transactions are treated more severely than others under fraudulent conveyance law. For companies other than medium and small ones entering into bankruptcy, the relevant period for the challenge of intra-group transactions is five or three years instead of one year and six months for other transactions. law, such as the absence of contingency fees and of a discovery procedure, than corporate law. Second, nullification suits appear to be quite common. However, we have seen that the possibility of such suits rests on the existence of shareholder decision rights.
IV. Criminal sanctions applicable to tunneling
Each of the three jurisdictions provide for criminal sanctions against abusive self-dealing. In France, the main criminal law tool against self-dealing is the provision against abuse of corporate assets (abus de biens sociaux). 123 It punishes, among others, board chairmen, directors or managing directors of a public limited company or a limited liability company (SARL) who "use the company's property or credit, in bad faith, in a way which they know is contrary to the interests of the company, for personal purposes or to favor another company or undertaking in which they have a direct or indirect interest." 124 The penalty is a prison term of up to five years (with no minimum).
In France, the minority shareholder, acting derivatively in the name of the company (action sociale ut singuli), can initiate a criminal prosecution by filing a criminal complaint (plainte avec constitution de partie civile) with the Dean of the Examining magistrates (Doyen des Juges d'Instruction) of the Civil first degree court (Tribunal correctionnel). In order for the complaint to be admissible, it is enough that the circumstances which gave rise to the complaint allow the examining magistrate to consider "possible" the existence of the damage to the company and the link with the alleged abuse of corporate assets. 125 Case law has long made it clear that the examining magistrate has a duty to investigate, as long as she deems this undemanding standard to be met. 126 This remedy is very attractive for minority shareholders since the examining judge holds the ability to access documents, and at no or very little cost for the plaintiff shareholder. As a consequence, criminal prosecutions for abus de biens sociaux are relatively frequent in France.
Some statistics as to the effectiveness of the abus de biens sociaux are available. According to the French Department of Justice, there have been be- 130 French courts have created a special doctrine on abuse of corporate assets within groups (the so-called Rozenblum doctrine). 131 This doctrine admits a "group defense" under certain conditions. First, there must be a group characterized by capital links between the companies. Second, there must be strong, effective business integration among the companies within the group. Third, the financial support from one company to another company must have an economic quid pro quo and may not break the balance of mutual commitments between the concerned companies. Fourth, the support from the company must not exceed its possibilities. In other words, it should not create a risk of bankruptcy for the company. 132 In Germany, the criminal code punishes Untreue (disloyalty), which occurs when a person authorized to dispose over someone else's property or to bind another person abuses her authority to do so, or when a person subject to a duty to attend to someone else's financial interests violates the duty, and when this results in a disadvantage to the other person. 133 Normally, the maximum penalty is five years, which may increase to 10 years in severe cases. 134 Both members of the management board and the supervisory board may be subject to the provision. 135 The statute is quite broad, even excessive risk-taking may result constitute Untreue, 136 as can private benefits of control by managers and board members. 137 It also applies to directors of a controlling firm in a corporate group with regard to the controlled firm's property. 138 In general, directors are not criminally liable under this statute if the firm's sole shareholder agrees with the transaction or if it is approved in a shareholder meeting. 139 However, directors and others may still be liable under criminal (and civil) law when the transactions puts the company's existence at risk affects the firm's legal capital.
In Italy, directors and general managers are criminally liable for infedeltà patrimoniale (disloyalty) if, "having a conflict of interest with the corporation, and with the purpose of making an unfair profit or of letting someone else make an unfair profit, they enter into, or take part in decisions relating to, transactions on corporate assets, thereby intentionally harming the corporation." 148 In the context of corporate groups, the provision accepts the idea of "compensatory advantages:" while the crime requires intent to gain or let others gain an "unjust profit", a profit deemed to be made by the group of companies is not unjust, whenever the company's damage is offset by advantages, whether actual or even only prospective, deriving from the relevant company's being part of the group.
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The prison term ranges from a minimum of six months to a maximum of three years. However, criminal trials in Italy take a long time, while statute of limitation terms for the crime are short and, with due qualifications, also run during the trial; further, a criminal law provision allowing judges to suspend the execution of criminal convictions to prison for a term of up to two years in case of first-time offenders is widely applied. As a consequence, it is extremely unlikely that any director or manager will ever go to jail for such a crime. 150 Public prosecutors can only start prosecutions for this crime if the victim files a charge against the directors.
151 Until recently, the common view was that shareholders were not victims of the crime, an abuse of corporate assets only harming directly the corporation, and shareholders' indirect damage being irrelevant for criminal law purposes. 152 However, a recent Supreme Court case included shareholders among crime victims, 153 so that now they may file a charge and also petition the criminal court for a conviction to damages suffered qua shareholders from the disloyalty (i.e. their pro rata share of the total damage caused by the self-dealing transaction to the corporation).
For listed companies, a recent provision punishes directors who fail to disclose to other board members their interest in a transaction, if such a failure to disclose causes damages to the corporation or other parties. The prison term ranges from a minimum of one year to a maximum of three. 154 Finally, all three countries punish banqueroute, bancarotta fraudolenta, and Bankrott, a crime that includes asset diversion, whether through self-dealing or otherwise, in insolvent corporations or in corporations that are driven to insolvency as a consequence of such diversion. 155 To conclude, we can say that criminal law plays a different role in the three jurisdictions. While in Italy it only effectively punishes self-dealing in the context of bankruptcy, 156 criminal prosecution of Untreue in Germany is also possible outside bankruptcy. Finally, criminal enforcement is of particular importance in France, where minority shareholders can bring a "derivative" criminal claim on behalf of the company. This is particularly attractive as the examining magistrate has much better access to evidence than shareholders.
V. Stock dilution
With stock dilution, the ultimate outcome is similar as in cases of tunneling, i.e. minority shareholders' value is depressed, but the process is quite different. While tunneling happens through business transactions of the corporation, majority shareholders (i.e. the company's board on their input) have to initiate an amendment to the corporate charter in continental Europe in order to dilute the minority's stock. The first type of possibly stock-diluting transaction are increases of capital, and most of all recapitalizations following losses, where the minority's shares are diluted if the majority shareholder contributes new capital to the firm at an undervalue.
Parent-subsidiary mergers and squeeze-outs are the second important form of self-dealing discussed here. Minority shareholders of the subsidiary may be deprived of their share of firm value if the exchange ratio between shares of the parent and the subsidiary is unfair to the latter's shareholders, i.e. when the estimate of the subsidiary's value is too low. May be because the danger resulting from these mechanisms is quite obvious, all three jurisdictions address the issue mostly with rule-based safeguards.
Recapitalizations
All three jurisdictions, with due qualifications and exemptions, provide for safeguards against stock dilution in the form of targeted issues of new shares. Following the Second Directive, all three countries grant shareholders a preemption right over new issues of shares. 157 However, the shareholder meeting can resolve to exclude such right with regard to specific new issues of shares. Typically, specific reporting requirements must be followed. 158 In Germany, courts have required an objective reason, 159 which could be given e.g. when the company intends to recapitalize following a period of severe losses, and struck down shareholder meeting resolutions based on inadequate reasons. Similarly, Italian law requires that the decision not to grant pre-emptive rights be not only justified, but also "necessary to attain the company's interest." 160 Under French law, the board of directors must provide a report giving the reasons for the resolution as the Second Company Law Directive requires, 161 but, other than in Germany and Italy, there is no substantive judicial review on whether the exclusion of preemptive rights is justified.
Mergers and squeezeouts
The laws of all three countries provide procedural and disclosure requirements that have been set forth in the Third Directive for public corporations. 162 Mergers are subject to a shareholder meeting resolution 163 following a report by the board of directors which must explain "the draft terms of merger and set […] out the legal and economic grounds for them, in particular the share exchange ratio." 164 According to the Directive, "[o]ne or more experts, acting on behalf of each of the merging companies but independent of them, appointed or approved by a judicial or administrative authority, shall examine the draft terms of merger and draw up a written report to the shareholders." 165 In the report, "the experts must in any case state whether in their opinion the share exchange ratio is fair and reasonable." 166 In Italy, shareholders can challenge the validity of the merger resolution if they have the minimum stake required in general for such challenges. 167 However, once the merger contract has been deposited in the companies register, the court may not declare the resolution void and shareholders may only obtain damages from the company and its directors, e.g. if the exchange ratio is unfair. 168 Squeeze-out or cash-out mergers are not allowed under Italian law. The squeeze-out remedy is only available to majority shareholders of listed companies having crossed the threshold of 98 (soon to be 95) percent of the shares following a bid for all the outstanding shares. 169 In France, the decision to merge, and indirectly the exchange ratio, cannot be challenged unless there is an abuse of majority, which is difficult to prove. Minority shareholders can also sue the expert in case of mistake, but there are very few cases. Besides, a major flaw in the protection of minority shareholders is that if it is the subsidiary that incorporates its parent company, the parent company, despite its obvious conflict of interest, may vote on the merger resolution, which is not the case if the parent incorporates the subsidiary.
However, for listed companies, the French securities regulator can force a controlling shareholder to initiate a buyout offer (offre publique de retrait) when she has decided to merge the controlled company into the controlling company. 170 This provision can be used by the securities regulator, for example, if it deems the exchange ratio to be unacceptable. Finally, squeezeouts (retrait obligatoire) are only possible in listed companies. 171 The majority shareholder needs to hold more than 95 % of the capital or of the votes following a buyout offer (offre publique de retrait).
In Germany, the unfairness of the exchange ratio may not be the ground for lawsuits seeking to nullify the merger resolution by shareholders of the company whose assets are transferred. 172 In this situation, they have a claim to compensation in cash. 173 If the compensation is too low, they may petition a court to set the amount (under the award specification procedure described below). 174 Equivalent rules apply to transformations into a different legal form, 175 squeezeouts (which can be requested upon the petition of a 95 % shareholder) 176 and organizational integrations of one corporation into another. 177 The consequence of these rules is that it is considerably hard for minority shareholders to block a merger. The idea is that the transaction should not be stopped by a (possibly frivolous) shareholder suit. Finally, members of the management and supervisory boards may be subject to liability. 178 As hinted before, the creation of a contractual group has similar consequences to those of a merger. Hence, there are similar safeguards as those regarding mergers, i.e. a control agreement requires the approval of a 75 percent supermajority of shareholders in the controlled company and in the controlling entity (if it is also an AG), 179 and certain reporting and auditing requirements must be met. To compensate for these disadvantages, the controlling entity must also absorb losses made by the controlled corporation, 180 and the control agreement must stipulate an annual payment to minority shareholders. 181 Furthermore, a control agreement must give minority shareholders a right to exit, i.e. the controlling entity must offer to purchase their shares for an adequate compensation consisting of shares of the controlling entity if it is an AG 182 or otherwise of cash. 183 As in a merger, the shareholder resolution to accept the control agreement may not be void or nullified on the grounds that the annual compensation or the compensation for leaving the controlled firm is too low. However, shareholders may petition a court to stipulate an adequate compensation or share exchange ratio (so-called Spruchstellenverfahren, or "award specification procedure"). 
Summary
As we have seen, there are specific mechanisms against stock dilution in all of the three countries, which are partly influenced by EC law. In the case of recapitalizations, at least in Italy and Germany shareholders may challenge the validity of the resolution approving a recapitalization on the ground of an insufficient "objective reason" for the exclusion of preemptive rights. In the case of mergers, scissions and squeezeouts, such a reason is not required to justify the transaction as such, but minority shareholders may obtain monetary compensation for an unfair exchange ratio.
VI. Conclusion: a research agenda
The starting point for our overview of the three main continental European countries laws on self-dealing by dominant shareholders was the most recent law and finance study by LLSV, which focuses precisely on self-dealing laws. According to their scores, Italy and France display approximately the same quality of law, while Germany lags behind. Our overview makes no attempt to translate legal rules into scores. It shows, instead, that all three countries provide a large array of doctrines and remedies against self-dealing, some of them incidentally quite different from those familiar to English-speaking scholars. It is far from easy to tell what jurisdiction among the three has the most effective rules, and it is even harder to evaluate how well they fare compared to US or UK law. However, we have shown some peculiar features of the three countries' legal framework, which might at least reduce the per- ceived gap between the Anglo-American framework and the continental European one. The German prohibition against concealed distributions has so far received little -if any -attention in the international debate regarding self-dealing. Similarly, the role of minority shareholders in the prosecution of abus de biens sociaux in France has so far been neglected. Finally, we have highlighted the importance of nullification suits in all three countries and especially in Germany and Italy, although recent reforms, in Italy more than in Germany, have cut the teeth of this remedy.
We have also shown that liability suits are permitted in all three countries, with France requiring no minimum holding to bring suit, and Germany and Italy doing the same in the crucial area of group law. However, it is well known that these suits remain rare compared to the US, even where there no minimum thresholds apply. As hinted above, the reason for the absence of private enforcement may rather be issues of procedural law, such as the absence of contingency fees and of a discovery procedure, for which the possibility to request the appointment of a special auditor does not seem to make up.
To evaluate the effectiveness of these legal frameworks to protect minority shareholder interests, empirical work focusing on the law in action is needed. While anecdotal evidence exists as to what extent and in which situation the doctrines and remedies we have identified are used in each of the three countries, there has been no systematic effort so far to categorize decisions and to find out under which circumstances self-dealing is likely to be sanctioned by the courts. A companion paper thus uses the legal framework outlined throughout this paper to proceed into such an investigation by looking at a large sample of published decisions from French, German and Italian courts. 185 Although our focus is restricted to a low number of countries, we believe we can provide a more vivid and genuine picture of self-dealing laws in three main European jurisdictions.
